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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Respondent determ ned for 1991 a deficiency
in, an addition under section 6651(a)(1)! to, and an accuracy-
related penalty under section 6662(a) on petitioners’ Federal

incone tax (tax) in the anmpbunts of $51,576, $12,894, and $10, 315,

IAIl section references are to the Internal Revenue Code in
effect for the year at issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure.



respectively.

The issues remaining for decision for the year at issue
are:?

(1) Are petitioners entitled to a deduction under section
170(a) for a claimed noncash charitable contribution? W hold
that they are not.

(2) Are petitioners liable for the accuracy-rel ated penalty
under section 6662(a)? W hold that they are.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Petitioners resided in Dayton, Chio (Dayton), at the tinme
the petition was filed.

Petitioner Robert E. Signom Il (M. Signon) received an
under graduat e degree in business admnistration in 1967 from
Mam University of Chio. Thereafter, he attended | aw school,
having matricul ated for two years at Washington University in St.
Louis and for one year at Chio State University, from which he
received a | aw degree in 1970. Petitioner Lola Signom (M.

Si gnon) received an undergraduate degree in journalismfrom Chio

Uni versity.

2Petitioners conceded certain determ nations in the notice
of deficiency (notice) and did not present evidence at trial or
make any argunent on brief with respect to certain other determ -
nations in the notice. W conclude that petitioners have aban-
doned contesting those determnations in the notice as to which
they presented no evidence at trial or make no argunent on brief.
See Rybak v. Comm ssioner, 91 T.C 524, 566 n.19 (1988).
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M. Signom began practicing lawin 1971. During the year at
i ssue, he practiced |aw both as a partner with the |law firm of
Young, Pryor, Lynn & Jerardi and as a sole practitioner. At al
relevant times, M. Signom a collector of Packard autonobiles,
al so operated a sole proprietorship that restored autonobil es,
and Ms. Signom was enpl oyed by NCR Cor poration.

As of the tinme of the trial in this case, M. Signom served
in a variety of positions for certain organizations, including as
a trustee of the Wight State University Foundation, general
counsel of the Hipple Cancer Research Laboratory, a nenber of the
executive commttee of the Mam Valley Council of the Boy Scouts
of Anerica, and a trustee of a nuseum devoted to Packard aut ono-
biles that he founded in Dayton (Packard nuseunm). M. Signom had
al so served prior to the tinme of the trial in this case as a
trustee and general counsel of the Mam Valley School |ocated in
Dayton. As of the time of that trial, M. Signomwas involved
with a nunber of organizations, including Westm nster Presbyte-
rian Church, the National Conference for Community and Justi ce,
the Chio University Devel opnent Foundation, and a hate crines
task force in Dayton

Since 1975 to the time of the trial in this case, M. Signom
owned interests in approximtely 20 residential and commrerci al
rental properties. M. Signom purchased one of those properties,
whi ch was | ocated at 517 Irving Avenue, Dayton (lrving property),

around 1976. That property contained a 6,600 square-foot buil d-
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ing, which served as commerci al storage garages.

On July 10, 1984, Marvin AL Mumma (M. Mumma) agreed to
| ease certain property that he owned, which was | ocated on North
St. Cair Street, Dayton (St. Cair property), to M. Signom and
Mal com W WMaclLeod (M. MaclLeod) (Mumma/ Si gnom MaclLeod | ease).
The Mumma/ Si gnoml MacLeod | ease was for a one-year termthat
comenced on August 15, 1984. If certain conditions stated in
that | ease were satisfied, it was automatically renewable for a
total of four additional years.

On March 16, 1987, after M. MaclLeod noved away from Dayton,
M. Mumma and MHR Properties, which at all relevant tinmes was an
Chi o general partnership in which both M. Signomand Ms. Signhom
were equal general partners, entered into a witten | ease agree-
ment with respect to the St. Cair property. (W shall refer to
that witten | ease agreenent as the Mumma/ MHR Properties | ease
agreenent.) Pursuant to the Mumma/ MHR Properties | ease agree-
ment, M. Mumma agreed to lease the St. Cair property to MHR
Properties for a 10-year termthat comrenced on March 1, 1987, in
return for nonthly rental paynents of $1,000. (W shall refer to
MHR Properties’ right under the Mumma/ MHR Properties | ease
agreenent to lease the St. Clair property as MHR Properties’
| easehol d interest.) The Munma/ MHR Properties | ease agreenent
did not permt MHR Properties, the |l essee, to term nate MHR
Properties’ |easehold interest unilaterally.

Pursuant to the Mumma/ MHR Properties | ease agreenent, M.
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Munmma al so agreed to give MHR Properties an option to purchase
the St. Cair property. 1In this regard, that agreenent provided:

ARTI CLE 19. PURCHASE OPTI ON

The parties agree that the present value of the
property is $135,000. During the termof this Lease

Tenant shall have the right to, at its sole option,

purchase the property from Landl ord for $135, 000, which

price shall be reduced by one-half (¥ of all rents

paid by Tenant to Landlord fromthe inception of this

Lease to the tinme of purchase.

(We shall refer to the purchase option granted by M. Mumma to
MHR Properties in the Munma/ MHR Properties | ease agreenent as MHR
Properties’ purchase option.) After MHR Properties paid the July
1991 rent due under the Mumma/ MHR Properties | ease agreenent, it
coul d have exercised MHR Properties’ purchase option for

$108, 500, which was cal cul ated under that |ease agreenent by
reduci ng $135, 000 (the value according to the Mumma/ MHR Proper -
ties | ease agreenent of the St. Clair property as of March 16,
1987) by $26,500 (one-half of the rental paynments through July
1991 that MHR Properties had made to M. Mumma under that |ease
agreenent). (W shall sonetines refer collectively to VHR
Properties’ |easehold interest and MHR Properties’ purchase
option as MHR Properties’ St. Cair property interests.)

Sonetinme after M. Mumma and MHR Properties entered into the
Munmma/ VHR Properties | ease agreenent, M. Mumma died. On May 23,
1988, M. Munma’s wi dow, Retha Mumma (Ms. Mumma), transferred by
quitclaimdeed the St. Cair property, which was subject to the

Munmma/ MHR Properties | ease agreenent, to the University of Dayton
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(the University), an Chio not-for-profit corporation. (W shal
sonetinmes refer to the St. Clair property as encunbered by MHR
Properties’ St. Clair property interests as the encunbered St.
Clair property.) Although the University accepted the gift of
the encunbered St. Cair property fromM. Mimma, the University
desired to dispose of that property. That was because at the
time Ms. Mumma transferred the encunbered St. Cair property to
the University, that property was not contiguous to the Univer-
sity, and it was the University’'s general practice at that tine
to own only those real properties that were contiguous to it.
The University believed that it would be unable to dispose
of the encunbered St. Clair property as |long as MHR Properties’
St. Cair property interests renmained in effect. Consequently,
in 1988, shortly after having received the encunbered St. Cair
property from M. Minma, the University contacted M. Richard
Packard (M. Packard). M. Packard was a partner with the | aw
firmof Porter, Wight, Mrris & Arthur, who served as outside
counsel for the University and who knew M. Signom since they
had worked together in the past and M. Packard had previously
solicited M. Signomto becone a substantial benefactor of the
University, which M. Signomdeclined to do. The University
asked M. Packard, who was not an officer of the University, as
well as certain of its Board nenbers and officers, to represent
the University in dealing with M. Signomregarding its desire to

di spose of the encunbered St. Cair property. (W shall refer to
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t he various individuals who represented the University with
respect to its desire to dispose of the encunbered St. Cair
property as representatives of the University.)

In their dealings with M. Signomregarding the University’'s
desire to dispose of the encunbered St. Clair property, the
representatives of the University asked M. Signomto consider,
inter alia, the follow ng proposals: (1) Sale by the University
to M. Signomof its fee interest in that property, (2) purchase
by the University of MHR Properties’ St. Cair property inter-
ests, or (3) gift to the University of MHR Properties’ St. Cair
property interests. M. Signom advised the representatives of
the University that he was willing to consider the foregoing
proposal s, but that he had to discuss those proposals with M.

Si gnom and obtain her agreenent in order to effect any such
proposal because MHR Properties, a partnership in which he and
Ms. Signom were equal general partners, held MHR Properties’ St.
Clair property interests.

No agreenent was reached during the period 1988-1990 between
the University and petitioners on how to acconplish the Univer-
sity’'s goal of disposing of the encunbered St. Clair property.
Nonet hel ess, the representatives of the University continued to
explore with M. Signom and others, including an attorney naned
Marvin Felman (M. Felman), how to acconplish that objective.

Sonetinme prior to May 1991, certain representatives of the

University and M. Signom becanme aware that M. Felman had a
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| ongstanding interest in acquiring the St. Cair property. That
was because M. Fel man owned a nunber of other real properties
that were contiguous to that property, and he desired to conbi ne
the real properties that he already owmned with the St. dair
property in order to create one large real estate tract.

Sonetinme prior to May 1991, certain representatives of the
University and M. Fel man becane aware that M. Signom owned the
I rving property, and M. Felman and M. Signom becane aware that
the University was interested in acquiring that property. The
University was interested in acquiring the Irving property
because it believed that the storage garages |ocated thereon
woul d satisfy its need for storage facilities in the nei ghborhood
surroundi ng that property and because the University had identi-
fied the Irving property, as well as certain other real proper-
ties surrounding the University’'s canpus, as properties that it
w shed to acquire as part of the University’ s |ong-range devel op-
ment pl an.

Sonetinme prior to May 1991, certain representatives of the
University and M. Fel man al so becane aware that M. Signom had
an interest in acquiring certain real property located at 420
Sout h Ludl ow Street, Dayton (Ludlow property), which was the
current site of the Packard museum and the fornmer site of a
Packard aut onobil e deal ershi p.

Sonetinme prior to May 1991, M. Packard on behal f of the

University, M. Signom and M. Felnman becane the architects of a
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proposed exchange transacti on anong the University, M. Signom
and M. Fel man (proposed exchange transaction), whereby (1) the
Uni versity would acconplish its objectives of disposing of the
St. Cair property and acquiring the Irving property; (2) M.
Si gnom woul d acconplish his objective of acquiring the Ludl ow
property; and (3) M. Felman woul d acconplish his objective of
acquiring the St. Cair property. Each of the parties to the
proposed exchange transaction had a specific condition or prefer-
ence regardi ng how best to achi eve such party’s objective of
acquiring and/or disposing of a particular real property, which
the representatives of the University, M. Signom and M. Fel man
made known during the negotiations regarding that transaction.

The University indicated during the negotiations regarding
t he proposed exchange transaction that it wanted to place certain
deed restrictions on the Ludl ow property. That was because it
wanted to ensure that that property was not used for any purpose
whi ch was inconpatible with the purposes of (1) the University, a
Catholic university operated by the Marist religious order, and
(2) Cham nade-Jul i enne Hi gh School, a Catholic high school also
operated by the Marist religious order, that was closely aligned
with the University and was |ocated directly across the street
fromit.

M. Signomindicated during the negotiations regarding the
proposed exchange transaction that he wanted to treat the pro-

posed term nation of MHR Properties’ St. Cair property interests
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as a gift to the University for tax purposes.

M. Felman made it known during the negotiations regarding
t he proposed exchange transaction that he was unwilling to
purchase the St. Cair property unless MHR Properties’ purchase
option with respect to that property was extinguished. M.
Fel man further stated during those negotiations that he preferred
that MHR Properties’ |easehold interest wwth respect to the St.
Clair property be term nated before he purchased that property.
However, M. Felman indicated that if no agreenent regarding
cancel | ation of that |easehold interest could be reached, he
woul d attenpt to negotiate an agreenent with M. Signomregard-
ing, inter alia, the length of the | ease termunder the Minma/ VHR
Properties | ease agreenent.

By around May 1991, the University, M. Signom and M.
Fel man reached a tentative agreenent on the foll ow ng basic
structure of the proposed exchange transaction (tentative ex-
change transaction) that would enable themto acconplish their
respective objectives: (1) The term nation of MHR Properties’
St. Cair property interests by nutual agreenent of the Univer-
sity and M. Signomand Ms. Signom as the general partners of MR
Properties and the transfer by the University to, and the pur-
chase by, M. Felman of the St. Cair property unencunbered by
those property interests; (2) the transfer by M. Signomto the
University of the Irving property subject to the existing nort-

gage on that property; and (3) the acquisition by the University
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of the Ludl ow property and the transfer by the University to M.
Si gnom of that property subject to deed restrictions placed
t hereon by the University.

In anticipation of finalizing and thereafter closing the
tentative exchange transaction and in order to facilitate the
acqui sition by the University of the Ludl ow property and its
transfer by the University to M. Signomat that closing, M.

Fel man, who had no interest in acquiring the Ludl ow property,
signed a contract dated May 7, 1991, that he did not negotiate
under which he offered to purchase that property from EDR Associ -
ates (EDR) (May 7 Ludlow contract). Pursuant to the May 7 Ludl ow
contract, M. Felman offered to purchase the Ludl ow property for
$253, 000 and made a $5, 000- ear nest noney deposit. Consi stent
with the tentative exchange transaction to which the University,
M. Signom and M. Felman had tentatively agreed (i.e., the
University, and not M. Felman, would acquire the Ludl ow property
and transfer it to M. Signom, the May 7 Ludl ow contract pro-
vided that, upon its closing, the deed transferring the Ludl ow
property was to be nmade to “H MARVIN FELMAN OR H S NOM NEE”.

Al though M. Felman’s offer under the May 7 Ludl ow contract was
to remain open only until May 10, 1991, EDR nade a counteroffer
to the May 7 Ludl ow contract that was signed by a representative

of EDR on June 4, 1991 (June 4 Ludlow counteroffer).® On June

3The nodifications to the May 7 Ludl ow contract contained in
(continued. . .)
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21, 1991, M. Felman accepted the June 4 Ludl ow counteroffer.
(We shall refer to the contract that M. Fel man and EDR entered
into for the purchase of the Ludlow property from EDR as the
Ludl ow property purchase contract.)

In anticipation of finalizing and thereafter closing the
tentative exchange transaction, by letter dated July 6, 1991
(July 6 letter), M. Signomsent M. Packard a docunent entitled
“DEED OF G FT”, which also was dated July 6, 1991 (July 6 docu-
ment). The July 6 letter stated in pertinent part:

In re: Donation to University of Dayton

Dear Di ck:

I n our recent conversation about the above refer-
enced matter, you suggested that | execute a “Deed of
Gft” to the University covering nmy Purchase Option on
the St. Clair Street property, effective i medi ately.

Encl osed herewith, please find that Deed of Gft.

It is ny understanding that, if it neets with your

approval, you will forward it to your client; if it

does not, you will contact nme with all deliberate speed

w th your suggested nodifications.

The July 6 docunent, which related only to MHR Properties’
purchase option and not to MHR Properties’ |easehold interest,

stated in pertinent part:

DEED OF G FT

3(...continued)
the June 4 Ludl ow counteroffer are not material to a resolution
of the issue presented in this case under sec. 170.

For reasons not disclosed by the record, the June 4 Ludl ow
counteroffer was signed again by a representative of EDR on June
19, 1991.
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Comes now Robert E. SignomIl, residing at

1350 Creighton Avenue, Cty of Dayton, County of Mbont-

gonery, State of Chio, and hereby nakes a gift of the

fol | ow ng:

The Purchase Option contained in Article 19
of that certain Agreenent of Lease, by and between
Marvin Munma and MHR Properties, dated March 16,
1987, regarding the building |ocated at 15-23
North St. Clair Street, City of Dayton, County of
Mont gonery, State of OChio, and being Part Lot
Nunber 140 of the revised plat of the Gty of
Dayt on.

to THE UNI VERSI TY OF DAYTON, 300 Col | ege Park Avenue,

Cty of Dayton, County of Montgonery, State of Chio, as

of this 6th day of July, 1991.

M. Signomwas aware, and indeed had inforned the represen-
tatives of the University in 1988, that he had to obtain the
agreenent of Ms. Signomin order to effect any proposal wth
respect to MHR Properties’ |easehold interest or MHR Properties’
purchase option. Nonetheless, the July 6 docunent stated that
M. Signom instead of MHR Properties and/or M. Signom and Ms.
Si gnom as the equal general partners of that partnership, was the
grantor to the University of MHR Properties’ purchase option. In
addition, M. Signomsigned the July 6 docunent in his individual
capacity and not as a general partner or otherw se as a represen-
tative of MHR Properties. The signature of Ms. Signom does not
appear on the July 6 docunent. No other individual signed the
July 6 docunent as a representative of MHR Properties. Although
M. Signomsent the July 6 docunent to M. Packard, it was not
sent to the University and was never recorded.

In anticipation of finalizing and thereafter closing the
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tentative exchange transaction, on July 12, 1991, M. Signom sent
a nunber of docunents relating to that transaction by facsimle
transm ssion to WlliamDeas (M. Deas), an attorney at Porter,
Wight, Morris & Arthur who was experienced in real estate
matters and who was working with M. Packard on behalf of the
University with respect to that transaction. Those docunents
consisted of a copy of a nortgage dated Novenber 4, 1978, in an
amount not exceedi ng $59, 600 that secured the Irving property
(I'rving property nortgage), a partial release of that nortgage
dated January 2, 1981, a site plan of the Irving property, and a
draft of an agreenent relating to the tentative exchange transac-
tion (draft property exchange agreenent).

The draft property exchange agreenent provided in pertinent
part:

TH' S AGREEMENT, by and anong the University of
Dayton (“UNIVERSITY”) * * *: H Marvin Fel man

(“FELMAN') * * *: and Robert E. Signom I, and/or
Robert E. Signom Il dba MHR Properties * * * (collec-
tively “SIGNOM' ), entered into this day of July,
1991.

WHEREAS, the UNI VERSITY is desirous of acquiring
certain real property, commonly known as 517 Irving
Avenue (rear), Dayton, * * * (“lrving”) which is pres-
ently owned by SIGNOM and

WHEREAS, FELMAN is desirous of acquiring certain
real property, comonly known as 17-25 North St. Cair
Street, Dayton, * * * (*“St. Cair”) which is presently
owned by the UNIVERSITY, and |eased to SIGNOM and
SI GNOM havi ng an option to purchase said property as
set out in said | ease, and

WHEREAS, SIGNOM is desirous of acquiring certain
real property, comonly known as 420 South Ludl ow
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Street * * * Dayton * * * (“Ludlow’) which is presently
under a contract to purchase by FELMAN

NOW THEREFORE, in consideration of the nutua
prom ses and covenants contai ned herein, the parties
agree as foll ows:

1. At a closing to be held on or before July
1991, at the office of , the parties
hereto shall execute the follow ng transfers:

A.  FELMAN shall purchase the St. dair prop-
erty fromthe UNIVERSITY for the sumof * * *
$220,000.00 * * * and the UNI VERSITY shal
then transfer to FELMAN, or his designee, by
Limted Warranty Deed, the St. dair prop-
erty. A cancellation of |ease and cancell a-
tion of option to purchase shall be executed
by SI GNOM and he shall obtain signatures from
his wife and the partnership which has inter-
est in said property on said docunent. Fur-
thernore, SI GNOM shall assign said tenants in
possession’s | eases to FELMAN

B. FELMAN shall assign his contract to pur-
chase the Ludl ow Street property to the UN -
VERSI TY. UNI VERSITY shall then conplete the
acqui sition of said Ludlow Street property
and transfer the sane to SI GNOM by Ceneral
Warranty Deed together with a cash paynent of
* * * $10,500.00 * * * plus an anpbunt equal
to one-half * * * any and all paynents made
by SIGNOM to the UNIVERSITY with regard to
the St. Cair property, fromMy 1, 1991, to
and including the date of said closing. The
UNI VERSI TY shal |l refund FELMAN s ear nest
noney deposit for the Ludl ow Street property
in the amount of * * * $5 000 * * *,

C. SIGNOM shall transfer to the UN VERSITY,
by General Warranty Deed, the Irving Street
property, subject to the existing nortgage in
favor of NBD in the anount of approximately

* % * $31,564.01 * * *,  The UN VERSITY shal
refund to Signom at cl osing any anmount by

whi ch that principal bal ance has been reduced
fromMy 1, 1991 to and including the date of
cl osi ng.
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2. Al'l such transfers shall be made with a
proration of real property taxes through and including
the date of closing. The transferor shall pay the
county transfer tax of $2.00 per thousand on the sale
price. * * *

* * * * * * *

5. Each transferor shall prepare, subject to the
approval of the transferee, the docunents of title for
each transfer.

* * * * * * *

7. Each transferee shall receive possession at
closing, subject only to tenants’ rights, if any.

8. During Signoms ownership of the Ludl ow
property, the University reserves and restricts the use
of the Ludl ow property prohibiting the use thereof for
(1) the sale and/or distribution of pornographic nate-
rials; (2) nude and sem -nude entertai nnment; (3) abor-
tion services; and/or (4) any other purpose reasonably
found offensive by the University, and reasonably based
upon its character as a Catholic-sponsored institution
of higher education. 1In the event the Grantee violates
the foregoing restrictions, the University may reac-
quire the Ludl ow property at two (2) tine[s] its then
appr ai sed val ue.

These reservations and restrictions shall term -

nate and be of no force and effect upon the sale or

exchange of the Ludl ow property by Signom
Certain changes not material to a resolution of the issue pre-
sented in this case under section 170 were nmade to the draft
proposed property exchange agreenent before it was finalized and
signed (1) on August 1, 1991, by M. Deas on behalf of the
University and by M. Signomand by M. Felman and (2) a few days
thereafter by Brother Bernard J. Ploeger, S.M (Brother Ploeger),

the Senior Vice President for Adm nistration of the University,

on behalf of the University.



- 17 -

In anticipation of finalizing and thereafter closing the
draft property exchange agreenent, on July 22, 1991, Brother
Pl oeger signed (1) a limted warranty deed conveying the St.
Clair property to M. Felman (July 22 St. Cair deed), (2) a
limted warranty deed conveying the Ludl ow property to M. Signom
(July 22 Ludl ow deed), and (3) a docunent entitled “CANCELLATI ON
OF LEASE and OPTION TO PURCHASE" (July 22 docunent). After
Br ot her Pl oeger signed the foregoi ng docunents, the University
sent themto M. Packard and M. Deas to be held in their custody
and to be used only in the event that the parties to the draft
property exchange agreenent finalized and thereafter closed that
agreenent. As of July 22, 1991, when Brother Ploeger signed the
July 22 St. Cair deed, the July 22 Ludl ow deed, and the July 22
docunent, the parties to the draft property exchange agreenent
anticipated that the various transactions provided for by that
agreenent would close on July 31, 1991 (July 31 antici pated
closing), the date on which the Ludl ow property purchase contract
stated the closing for delivery of the deed for the Ludl ow
property and the paynent of the bal ance of the purchase price for
that property (collectively, closing of the purchase of the
Ludl ow property) were to take pl ace.

The July 22 docunment that Brother Ploeger signed provided in
pertinent part:

THI S | NDENTURE, made this 22 day of July, 1991.

WHEREAS, it is nutually beneficial for the Univer-



- 18 -

sity of Dayton, successor |essor to Marvin Mums,
Deceased, hereinafter referred to [as] Party of the 1st
Part, and the Lessee, MHR an Ohi o General Partnership,
and Robert Signom narried and General Partner, and his
wife, Lola A Signom GCeneral Partner, being all of the
partners of the MHR Partnership, hereinafter referred
to [as] Party of [the] 2nd Part, to cancel an Agreenent
of Lease and Option to Purchase executed on the 16th
day of March, 1987 between Party of the 1st Part and
the Parties of the Second Part as per “Exhibit A’
recorded at Mcrofiche No. 87-0548A01 of the Mortgage
Records of Montgonery County, Ohio.

* * * * * * *

W TNESSETH, that on the date hereof each of the
parties has paid to the other the sum of ONE HUNDRED
DOLLARS ($100.00) and each of them has cancell ed,
voi ded and delivered up to [sic] the agreenent to | ease
and option to purchase as per “Exhibit A’ which has
been declared null and void and of no other effect.

At all relevant tines, including when Brother Ploeger signed the
July 22 docunent, the University was not known to have sued in
order to enforce a promsed gift to it.

The University, M. Signom and Ms. Signomall anticipated
that M. Signomand Ms. Signomwould sign the July 22 docunent on
behal f of MHR Properties at the July 31 anticipated cl osing.
However, shortly after Brother Ploeger signed the July 22 docu-
ment and sent it, along with the July 22 St. Cdair deed and the
July 22 Ludl ow deed that he also signed on July 22, 1991, to M.
Packard and M. Deas to be used in the event the draft property
exchange agreenent was finalized and a cl osing thereunder took
pl ace, M. Signominformed M. Deas that M. Signom would be
unable to attend the July 31 anticipated closing. At M.

Signom's request, M. Deas mailed the July 22 docunent to M.
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Signomin order to have Ms. Signomsign it prior to that antici-
pated closing. M. Deas expected M. Signomto have that docu-
ment signed by Ms. Signomand to bring it with himto the July 31
anticipated closing. On July 26, 1991, both M. Signom and M.
Signom signed the July 22 docunent.

On August 1, 1991, the parties to the draft property ex-
change agreenent finalized the terns of that agreenent when M.
Signom M. Felman, and M. Deas as the University’ s representa-
tive signed a docunent (final property exchange agreenent) that
set forth the final terns of the various transactions that they
agreed woul d take place under that agreenent (final exchange
transaction). The closing of the final exchange transaction, as
well as the closing of the purchase of the Ludl ow property, took
pl ace on August 1, 1991 (August 1 closing), instead of on July
31, 1991, as originally contenplated. M. Signomand M. Fel man
attended the August 1 closing, as did M. Deas as the Univer-
sity's representative. The July 22 docunent, as signed by
Brot her Pl oeger on behalf of the University on July 22, 1991, and
by petitioners as the general partners of MHR Properties on July
26, 1991, was delivered at the August 1 closing. Brother Pl oeger
executed the final property exchange agreenent on behalf of the
University a few days after the August 1 closing.

As pertinent here, the terns of the final property exchange
agreenent were identical to the terns of the draft property

exchange agreenent. The final property exchange agreenent



provided in pertinent part:
AGREEMENT

TH S AGREEMENT, by and anong the University of
Dayton (“UNI VERSITY”) * * *; H Marvin Fel man
(“FELMAN') * * *: and Robert E. Signom I, and/or
Robert E. Signom Il dba MHR Properties * * * (collec-
tively “SIGNOM' ), entered into this 1st day of August,
1991.

WHEREAS, the UNI VERSITY is desirous of acquiring
certain real property, commonly known as 517 Irving
Avenue (rear), Dayton * * * (“lrving”) which is pres-
ently owned by SIGNOM and

WHEREAS, FELMAN is desirous of acquiring certain
real property, comonly known as 17-25 North St. Cair
Street, Dayton * * * (“St. Cair”) which is presently
owned by the UNIVERSITY, and |eased to SIGNOM and
SI GNOM havi ng an option to purchase said property as
set out in said | ease, and

WHEREAS, SIGNOM is desirous of acquiring certain
real property, comonly known as 420 South Ludl ow
Street and/or 41 Franklin Street, Dayton * * * (“Lud-
low’) which is presently under a contract to purchase
by FELMAN

NOW THEREFORE, in consideration of the nutua
prom ses and covenants contai ned herein, the parties
agree as foll ows:

1. At a closing to be held on or before August
1st, 1991, at the office of Lawers Title Insurance
Conpany, the parties hereto shall execute the foll ow ng
transfers:

A FELMAN shal | purchase the St. dair
property fromthe UNI VERSITY for the sum of

* % * $220,000.00 * * * and the UNI VERSI TY
shall then transfer to FELMAN, or his
designee, by Limted Warranty Deed, the St.
Clair property. A cancellation of |ease and
cancel l ation of option to purchase shall be
executed by SI GNOM and he shall obtain signa-
tures fromhis wife and the partnership which
has interest in said property on said docu-
ment. Furthernore, SIGNOM shall assign sub-
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tenants in possession’s | eases to FELMAN

B. FELMAN shal |l assign his contract to
purchase the Ludl ow Street property to the
UNI VERSI TY. UNI VERSITY shall then conplete
the acquisition of said Ludl ow Street prop-
erty and shall exchange the sane with S| GNOV
by Limted Warranty Deed for the Irving
Street property together with a cash paynent
of * * * $10,500.00 * * * plus an anmount
equal to one-half * * * any and all paynents
made by SIGNOMto the UNIVERSITY with regard
to the St. Cair property, fromMay 1, 1991,
to an[d] including the date of said closing.
The UNI VERSI TY shall refund FELMAN s ear nest
noney deposit for the Ludl ow Street property
in the amount of * * * $5,000 * * *,

C. SIGNOM shal | transfer to the UN VERSITY,
by General Warranty Deed, the Irving Street
property, subject to the existing nortgage in
favor of NBD in the anount of approxi mately

* % * $31,515.96 * * *. The UNI VERSI TY shal
refund to SI GNOM at cl osi ng any anmount by

whi ch that principal bal ance has been reduced
fromMy 1, 1991 to and including the date of
cl osi ng.

2. Al'l such transfers shall be made with a proration
of real property taxes through and including the date of
closing. The transferor shall pay the county transfer tax
of $2.00 per thousand on the sale price. * * *

* * * * * * *

5. Each transferor shall prepare, subject to the
approval of the transferee, the docunents of title for
each transfer.

* * * * * * *

7. Each transferee shall receive possession at cl os-
ing, subject only to tenants’ rights, if any.

8. During SIGNOM s ownership of the Ludl ow property,
the UNI VERSI TY reserves and restricts the use of the Ludl ow
property prohibiting the use thereof for (1) the sale and/or
di stribution of pornographic materials; (2) nude and sem -
nude entertainnent; (3) abortion services; and/or (4) any
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ot her purpose reasonably found of fensive by the UN VERSITY,

and reasonably based upon its character as a Catholic-spon-

sored institution of higher education. In the event Signom
violates the foregoing restrictions designated as restric-
tions (1), (2) or (3), the University may reacquire the

Property at its then appraised value. In the event Signom

violates the foregoing restriction designated as restriction

(4), the University may reacquire the Property at two tines

its then appraised value. Said appraisal to be based upon

t he hi ghest and best use of the Property regardl ess of such

restrictions.

The parties to the final property exchange agreenent in-
tended for (1) the July 22 St. Cair deed to satisfy the require-
ment in the final property exchange agreenent that “the UN VER-
SITY shall * * * transfer to FELMAN * * * by Limted Warranty
Deed, the St. Cair property”; (2) the July 22 Ludl ow deed to
satisfy the requirenent in the final property exchange agreenent
that the “UNIVERSITY * * * shall exchange * * * [the Ludl ow
property], by Limted Warranty Deed for the Irving Street prop-
erty”; and (3) the July 22 docunent to satisfy the requirenent in
the final property exchange agreenent that “A cancell ation of
| ease and cancell ation of option to purchase shall be executed by
SI GNOM and he shall obtain signatures fromhis wife and the
partnership which has interest in said property on said docu-
ment” .

Pursuant to the final property exchange agreenent, as of
August 1, 1991, (1) (a) MHR Properties, M. Signom and M.

Signom as the general partners of MHR Properties, and the

Uni versity cancel ed, by delivery of the July 22 docunent that

they had signed shortly before the August 1 closing, the
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Munma/ MHR Properties | ease agreenent, including MHAR Properties’
purchase option contained in that agreenent, (b) M. Fel man
purchased fromthe University the unencunbered St. Cair prop-
erty, which had a value as of that date of $220,000 as set forth
in the final property exchange agreenent, and (c) the University
conveyed that property to M. Felman by delivery of the July 22
St. Cair deed that the University had signed shortly before the
August 1 closing; (2) (a) the University purchased from EDR t he
Ludl ow property, 4 which had a value as of that date of $253, 000
as set forth in the final property exchange agreenent, and
(b) the University conveyed that property to M. Signom by
delivery of the July 22 Ludl ow deed that the University had
signed shortly before the August 1 closing; and (3) (a) M.
Si gnom conveyed the Irving property subject to the Irving prop-
erty nortgage, which had a $30, 963 bal ance due as of that date,
to the University by general warranty deed (lrving deed), and
(b) the University paid M. Signom $12,000 in cash.® (W shal
refer to the transfers of properties and ot her consideration that
were effected on August 1, 1991, anong the University, M.

Fel man, and M. Signom as the August 1 property transfers.) The

“The parties to the Ludl ow property purchase contract had
agreed to extend the date of closing of the purchase of the
Ludl ow property fromJuly 31, 1991, to Aug. 1, 1991.

°The value of the Irving property that M. Signomtrans-
ferred to the University pursuant to the final property exchange
agreenent on Aug. 1, 1991, was not set forth in that agreenent.
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University thus transferred to M. Signomas part of the August 1
property transfers a total of $295,963 consisting of property
(the Ludl ow property valued at $253,000 and $12, 000 cash) and
ot her consideration (relief fromthe nortgage of $30,963 to which
the Irving property was subject on August 1, 1991, when M.
Signomtransferred it to the University).

On August 6, 1991, the Irving deed, the July 22 Ludl ow deed,
the July 22 St. Cair deed, and the July 22 docunent were re-
corded in Montgonery County, GChio (Montgonmery County). In order
to record those three deeds, the respective grantors or
transferors of the real properties to which those deeds pertained
and whi ch were conveyed pursuant to the final property exchange
agreenent were required to pay (1) a real property transfer tax
i nposed by Montgonmery County with respect to the respective
transfers of those properties that in this case was equal to $1
for each $1,000 of the respective values of those properties, see
Ohi o Rev. Code Ann. sec. 322.02 (Anderson 1998); Montgonery
County, OChio, Resolution 80-2479 (Dec. 30, 1980); and (2) a fee
i nposed by Montgonmery County with respect to the respective
transfers of those properties that in this case was equal to $1
for each $1,000 of those respective values, see Chio Rev. Code
Ann. sec. 319.202(C) and 319.54(F)(3) (Anderson 1998). (W shal
refer collectively to that tax and fee as the Ohio transfer tax.)
At all relevant tinmes, under the |aw of the State of Ohio, the

grantee or transferee of real property was required to declare
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the value of real property transferred in order to calculate the
Chio transfer tax. See Chio Rev. Code Ann. sec. 319.202 (Ander-
son 1998). The Chio transfer tax inposed on the University with
respect to its conveyance to M. Signom of the Ludl ow property
was $506, which means that M. Signom as the grantee or trans-
feree of that property, declared its value to be $253,000. The
Chio transfer tax inposed on the University with respect to its
conveyance to M. Felman of the St. Cair property was $440,
whi ch neans that M. Felnman, as the grantee or transferee of that
property, declared its value to be $220,000. The Onhio transfer
tax inmposed on M. Signomw th respect to his conveyance to the
Uni versity of the Irving property was $330, which nmeans that the
University, as the grantee or transferee of that property,
declared its value to be $165, 000.

Petitioners anticipated that M. Signomwould receive quid
pro quo fromthe University at the closing of the final exchange
transacti on on August 1, 1991. Under the final property exchange
agreenent, M. Signomwas entitled to receive quid pro quo from
the University in the final exchange transaction, and pursuant to
t hat agreenent he did receive such quid pro quo in that transac-
tion.

On August 15, 1991, M. Deas sent a letter to M. Signom
which transmtted to M. Signomfor his review and approval a
draft of a docunent entitled “ACGREEMENT FOR CANCELLATI ON OF

LEASE” (August 15 draft acknow edgnent). The August 15 draft



- 26 -
acknow edgnent provided in pertinent part:

Thi s Agreenent made effective as of August 1,
1991, by and between the University of Dayton, an Ohio
corporation not-for-profit (“Landlord”), and MHR Prop-
erties, an Ohio general partnership, Robert E. Signom
Il and Lola A. Signom Husband and Wfe (collectively,
the “Tenant”).

VWHEREAS, WMarvin Munmma, as | andlord, and MHR Prop-
erty, as tenant, entered into a | ease dated March 16,
1987, for the prem ses located at 15-23 N. St. Cair
Street, Dayton, Ohio, which is nore particularly de-
scri bed on Exhibit “A” attached hereto and nade a part
hereof, and is recorded at Mcrofiche No. 87-0548 A0l
of the Mortgage Records for Montgonery County, Chio
(“Lease”); and

WHEREAS, the University of Dayton is the
successor-in-interest to the interest of Marvin Mimm,
as landl ord, having acquired sane pursuant to a deed
recorded at M crofiche No. of the Deed Records

for Montgonery County, Onhio; and

WHEREAS, Robert E. Signom Il and Lola A Signom
are all of the general partners of MHR Properties; and

VWHEREAS, said Lease provides as foll ows:

Article 19. Pur chase Opti on.

The parties agree that the present val ue of
the property is $135,000. During the termof this
Lease Tenant shall have the right to, at its sole
option, purchase the property from Landl ord for
$135, 000, which price shall be reduced by one-half
(2 of all rents paid by Tenant to Landl ord from
the inception of this Lease to the tine of pur-
chase.

VWHEREAS, pursuant to the foregoing Article 19,
effective on receipt of the July 1, 1991, rental pay-
ment, the then current option purchase price for the
property subject of said Lease was $108, 500;

WHEREAS, Landl ord has entered into an Agreenent
for the sale of the property subject of said Lease in
consideration of paynent to the University froma third
party purchaser in the amobunt of $220, 000 which further
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requires that the Tenant’s Lease and purchase option be
term nated and cancel | ed;

WHEREAS, the Tenant has agreed to term nate and
cancel said Lease by a gift of their interest in the
property to the Landl ord.
Now, therefore, Landlord and Tenant hereby agree

that Tenant shall gift to the Landlord its interest in

said Lease and option to purchase pursuant to Article

19 thereof; and Landl ord and Tenant shall execute and

record the Cancellation of Lease and Option to Purchase

attached hereto as Exhibit “B” to conmenorate term na-

tion and cancell ation of said Lease.

Sonetinme in 1991 or 1992, M. Signomand Ms. Signom as the
general partners of MHR Properties, signed a docunent entitled
“ AGREEMENT FOR CANCELLATI ON OF LEASE’ that was virtually identi-
cal to the August 15 draft acknow edgnent. Around August 1994,
M. Signom sent that signed docunment to the University for
signature by an appropriate officer of the University. After
Brot her Pl oeger signed that docunent on behalf of the University,
M. Deas returned it to M. Signomby letter dated August 10,
1994. (W shall refer to the docunent entitled “AGREEMENT FOR
CANCELLATI ON OF LEASE’ as signed by petitioners and by Brother
Pl oeger on behalf of the University as the final acknow edgnent
docunent.)

At atinme that we are unable to find fromthe instant
record, petitioners retained Martin Nizny (M. N zny) to perform
certain appraisal services. M. N zny prepared a |letter ad-

dressed to M. Signomas a partner of MHR Properties which he

dated Cctober 13, 1992 (M. N zny’'s letter dated Cctober 13,
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1992) and which provided in pertinent part:

The purpose of this appraisal, at your request, is to
estimate the market value of the Option to Purchase
under the Leasehold interest in the building at 15-23
North St. Cair Street, Dayton, Chio.

* * * * * * *

After throughly analyzing the information gathered for
this assignnment, in particular, the verified arns-

| ength transaction on the subject property that oc-
curred on July 31, 1991, it is my opinion the val ue of
the Option as of August 1, 1991 was $111,500.00. This
anount represents the difference between the Referenced
sal e at $220, 000. 000 and your then current option
purchase price of $108, 500. 00.

M. N zny prepared another letter addressed to M. Signom as
a partner of MHR Properties which he dated August 2, 1994 (M.
Ni zny’s letter dated August 2, 1994) and which provided in
pertinent part:
The purpose of this appraisal, at your request, is to
estimate the market val ue of your Leasehold interest in
the building at 15-23 North St. Clair Street, Dayton,
Ohi o.
After thoroughly analyzing the information gathered for
this assignnment, in particular, the verified arns-
| ength transaction on the subject property that oc-
curred on July 31, 1991, it is nmy opinion the |easehold
val ue as of August 1, 1991 was $111,500.00. This
anount represents the difference between the Referenced
sal e at $220, 000. 00 and your then current option pur-
chase price of $108, 500. 00.
By invoice dated August 10, 1994, M. N zny billed M.
Si gnom $250 for his appraisal services. M. Signhom paid that
i nvoi ce by check dated Cctober 17, 1994.
On Septenber 26, 1994, petitioners filed a joint Form 1040,

U.S. Individual Income Tax Return, for 1991 (joint return). The
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date, including extensions, on which petitioners’ joint return
was due was Cctober 15, 1992.

In their joint return, petitioners deducted $111,500 for a
cl ai med noncash charitable contribution to the University. As
required, petitioners filed Form 8283, Noncash Charitable Contri -
butions (Form 8283), with their joint return. Petitioners
conpl eted section B, Appraisal Summary, of Form 8283 relating to
a clainmed charitable contribution deduction of nore than $5, 000
per item Petitioners attached M. N zny's letter dated October
13, 1992, and the final acknow edgnent docunent to Form 8283.
They did not attach any other docunents to Form 8283 and did not
otherwi se disclose in their joint return all of the August 1
property transfers that were effected as of August 1, 1991,
pursuant to the final property exchange agreenent.

In Part | of Section B of Form 8283, entitled “Information
on Donated Property”, petitioners described the clainmed donated
property as “OPTION TO PURCHASE REAL ESTATE AT LESS THAN FAI R
MARKET VALUE’ and reported that its appraised fair nmarket val ue
was $111,500. M. Nizny signed the “Certification of Appraiser”
in Part 11l of Section B of Form 8283. The date of the apprai sal
of the “OPTION TO PURCHASE REAL ESTATE AT LESS THAN FAI R MARKET
VALUE" as reported in Part Il11 of Section B of Form 8283 was
Cctober 13, 1992. M. Nizny' s address as reported in Part |11l of
Section B of Form 8283 was an address to which he noved after

Cct ober 13, 1992.
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Br ot her Pl oeger signed on behalf of the University the
“Donee Acknow edgnent” in Part 1V of Section B of Form 8283 and
acknow edged therein that the University received the clained
donat ed property on August 1, 1991. Nowhere in their joint
return did petitioners indicate that either MHR Properties’
| easehol d interest or MHR Properties’ purchase option was term -
nated as of a date other than August 1, 1991. The date of
Brot her Pl oeger’s signature as reported in Part IV of Section B
of Form 8283 was Septenber 21, 1994.

In the notice issued to petitioners for 1991, respondent
determned, inter alia, to disallow the $111, 500 cl ai ned noncash
charitable contribution to the University. Respondent further
determined in the notice that petitioners are liable for 1991 for
the accuracy-rel ated penalty under section 6662(a).

OPI NI ON

Petitioners bear the burden of proving that the determ na-
tions in the notice are erroneous. See Rule 142(a); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933).

Cl ained Charitable Contribution Deduction

In their joint return and in the petition, petitioners
clainmed a charitable contribution deduction under section 170(a)
wth respect to MHR Properties’ purchase option. However,
petitioners argued at trial, and they argue on brief, that they
are entitled to a charitable contribution deduction with respect

to both MHR Properties’ |easehold interest and MHR Properties’
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purchase option. W conclude that petitioners have abandoned the
position in their joint return and in the petition. See Rybak v.

Commi ssioner, 91 T.C 524, 566 n.19 (1988). W shall address

petitioners’ argunment at trial and on brief that they are enti-

tled to a charitable contribution deduction with respect to both
WMHR Properties’ |easehold interest and MHR Properties’ purchase

opti on.

Section 170(a) generally allows a taxpayer a deduction for
any charitable contribution, as defined in section 170(c), made
during the taxable year. Section 170(c) defines the term*“chari -
tabl e contribution” to mean a contribution or gift to or for the
use of one or nore specified organizations (qualified recipient).
The parties’ initial dispute under section 170 is whether the
cancel lation of MHR Properties’ St. Clair property interests
constitutes a contribution or gift wthin the nmeaning of section
170(c).® In resolving that dispute, we bear in mnd that the
sine qua non of a charitable contribution under section 170 is a
transfer of noney or property w thout adequate consideration.

See United States v. Anerican Bar Endownent, 477 U.S. 105, 118

(1986). In limting a deduction under section 170(a) to a

“contribution or gift” to or for the use of a qualified recipi-

5The parties al so have a di sagreenent over whether petition-
ers substantially conplied with certain of the recordkeepi ng and
return requirenents for charitable contribution deductions
prescribed by sec. 170(a) and sec. 1.170A-13, Incone Tax Regs.
We address that disagreenent infra note 12.
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ent, “Congress intended to differentiate between unrequited
paynments to qualified recipients and paynents nmade to such
recipients in return for goods or services. Only the former were

deened deductible.” Hernandez v. Commni ssioner, 490 U. S. 680, 690

(1989). Congress also intended that a transfer of noney or
property to or for the use of a qualified recipient qualify as a
contribution or gift for purposes of section 170 only if such
transfer was made with no expectation of any quid pro quo from

such recipient. See Hernandez v. Conm ssioner, supra; see also

Gsborne v. Conmi ssioner, 87 T.C. 575, 581 (1986); Rusoff v.

Commi ssioner, 65 T.C 459, 469 (1975), affd. w thout published

opinion 556 F.2d 559 (2d Cir. 1977). In determ ning whether the
cancel l ation of MHR Properties’ St. Clair property interests by
petitioners, as the general partners of MHR Properties, was nade
with the expectation of any quid pro quo fromthe University, we
shall focus on the external features relating to that cancell a-

tion. See Hernandez v. Conm ssioner, supra at 690-691; United

States v. Anerican Bar Endownrent, supra at 117-118.

To support their position that the cancellation of MHR
Properties’ |easehold interest and MHR Properties’ purchase
option was a contribution or gift to the University wthin the
meani ng of section 170(c), petitioners rely on (1) their own
testinony and that of certain other w tnesses and (2) | abels,
such as the | abel “gift”, that were used by them and certain

other witnesses at the trial in this case and that appeared in
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certain docunentary evidence. As for petitioners’ reliance on
certain testinony, we are not required to, and we shall not,
accept the self-serving testinony of M. Signomand Ms. Signom
whi ch was not corroborated by reliable evidence, that the cancel -
lation of MHR Properties’ St. Clair property interests was a
contribution or gift wthin the neaning of section 170(c). See

Lerch v. Comm ssioner, 877 F.2d 624, 631-632 (7th Gr. 1989),

affg. T.C. Meno. 1987-295; Geiger v. Conmm ssioner, 440 F.2d 688,
689-690 (9th Cr. 1971), affg. per curiamT.C Meno. 1969-159;

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986). Nor shall we

rely on the testinony of M. Deas, John Hart (M. Hart), and Fran
Ary (Ms. Ary) to the extent such testinony suggests that peti-
tioners, as the general partners of MHR Properties, nade a
contribution or gift to the University of MHR Properties’ St.
Clair property interests within the nmeaning of section 170(c).’
The Court found the testinony of M. Deas to be evasive in
responding to certain questions asked on cross-exam nation by
respondent’s counsel, the conplete and truthful answers to which
coul d have adversely affected petitioners’ position under section

170.8 The Court also found M. Hart, the Director of Legal

"W set forth infra note 10 our views regarding M. Nizny,
another witness at the trial in this case.

8Despite his evasiveness in responding to certain questions,
M . Deas was constrained, after having been adnoni shed by the
Court, to answer certain other questions, the answers to which
supported respondent’s position, and not petitioners’ position,
(continued. . .)
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Affairs and Counsel of the University, to be evasive in certain
mat eri al respects during his testinmony. |In addition, we sone-
times had serious reservations as to whether M. Hart was testi -
fying from personal know edge. As for Ms. Ary, Vice President
for Advancenent of the University, she did not begin working for
the University until around 1993, a few years after the transac-
tion in question. She testified that it was her “understandi ng”
that petitioners had nade a “gift” to the University in 1991 and
t hat she obtained that *“understanding” fromM. Hart, a wtness
on whose testinony we generally are unwilling to rely.

As for petitioners’ reliance on |abels, such as the | abel
“gift”, it is the substance of what transpired with respect to
the cancellation of WMHR Properties’ St. Clair property interests
that is determ native for tax purposes, not the |labels or term -

nol ogy enployed. See, e.g., Frank Lyon Co. v. United States, 435

U S 561, 573 (1978); Helvering v. F. & R lLazarus & Co., 308

U S 252, 255 (1939); Geqgory v. Helvering, 293 U.S. 465, 469

(1935). Consequently, we reject petitioners’ reliance on | abels
to support their position under section 170.

Petitioners’ position that they are entitled to a charitable
contribution deduction as a result of the cancellation of MAR
Properties’ St. Cair property interests rests on the foll ow ng

contentions that they advance on brief: (1) Petitioners, as the

8. ..continued)
under sec. 170.
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general partners of MHR Properties, canceled MHR Properties’ St.
Clair property interests as early as July 6, 1991, and no | ater
than July 26, 1991; (2) that cancellation was separate fromthe
final exchange transaction that took place on August 1, 1991; and
(3) petitioners did not expect to, were not entitled to, and did
not receive any quid pro quo fromthe University in return for
the cancellation of those property interests. Based on our

exam nation of the entire record in this case, we reject all of

t hose contenti ons.

We consider first petitioners’ contention that the cancell a-
tion of MHR Properties’ St. Clair property interests occurred as
early as July 6, 1991, and no later than July 26, 1991. To
support that contention, petitioners rely on the July 6 docunent
and the July 22 docunment. As for the July 6 docunent on which
petitioners rely, that docunment was prepared in anticipation of
finalizing and cl osing the exchange transaction to which the
University, M. Signom and M. Felman had tentatively agreed and
related only to MHR Properties’ purchase option and not to MHR
Properties’ |easehold interest. Mreover, the July 6 docunent
stated that M. Signom instead of MHR Properties and/or M.
Signom and Ms. Signom as the general partners of that partner-
ship, was the grantor to the University of MHR Properties’
purchase option. In addition, M. Signomsigned the July 6
docunent in his individual capacity and not as a general partner

or otherwi se as a representative of MHR Properties. The signa-
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ture of Ms. Signom does not appear on the July 6 docunent. No
ot her individual signed the July 6 docunent as a representative
of MHR Properties. Finally, although M. Signomsent the July 6
docunent to M. Packard, it was not sent to the University and
was never recorded. On the instant record, we find that the July
6 docunent did not effect a cancellation of either MHR Proper-
ties’ purchase option or MHR Properties’ |easehold interest as of
July 6, 1991, or as of any other date.

As for the July 22 docunment on which petitioners rely, on
July 22, 1991, Brother Ploeger signed that docunent, as well as
the July 22 St. Cair deed and the July 22 Ludl ow deed, in
anticipation of finalizing and closing the draft property ex-
change agreenent. After Brother Ploeger signed the July 22
docunent and those two deeds, he sent themto M. Packard and M.
Deas to be held in their custody and to be used only in the event
that the parties to the draft property exchange agreenent final-
i zed and cl osed that agreenent. The University, M. Signom and
Ms. Signomall anticipated that M. Signomand Ms. Signom woul d
sign the July 22 docunent on behalf of MHR Properties at the July
31 anticipated closing. However, shortly after Brother Ploeger
signed the July 22 docunent and sent it, along with the two deeds
that he signed on July 22, 1991, to M. Packard and to M. Deas,
M. Signom advised M. Deas that Ms. Signom would be unable to
attend the July 31 anticipated closing. At M. Signonis request,

M. Deas mailed the July 22 docunent to M. Signomin order to
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have Ms. Signomsign it prior to that anticipated closing. M.
Deas expected M. Signomto have that docunent signed by Ms.
Signomand to bring it with himto the July 31 antici pated
closing. On July 26, 1991, both M. Signomand Ms. Signom signed
the July 22 docunent. We believe that the only reason petition-
ers signed the July 22 docunent on July 26, 1991, prior to the
closing of the final exchange transaction on August 1, 1991, was
because Ms. Signom was unable to attend that closing, and M.
Signomrequested that M. Deas nmail the July 22 docunent to him
so that Ms. Signomcould sign it prior to the August 1 closing.
The July 22 docunent, as signed by Brother Ploeger on behal f of
the University on July 22, 1991, and by M. Signhomand Ms. Signhom
on behalf of MHR Properties on July 26, 1991, was delivered at
the August 1 closing.® On the instant record, we find that the
July 22 docunent did not effect a cancellation of the Munma/ VHR
Properties | ease agreenent, including MHR Properties’ purchase
option, as of July 26, 1991, or as of any other date prior to

August 1, 1991, the date of the closing of the final exchange

°On the instant record, we reject petitioners’ contention
that they delivered the July 22 docunent to M. Deas on July 26
1991, after they signed it and prior to the August 1 cl osing.
Assum ng arguendo that we were to have found that petitioners
returned the July 22 docunent to M. Deas after they signed it on
July 26, 1991, and before the August 1 closing, we nonethel ess
find on the record in this case that such a delivery of that
docunent did not constitute a contribution or gift to the Univer-
sity of MHR Properties’ St. Clair property interests within the
meani ng of sec. 170(c).
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transaction pursuant to the final property exchange agreenent.
W& next address petitioners’ contention that the cancell a-
tion of MHR Properties’ St. Clair property interests was separate
fromthe final exchange transaction that took place on August 1,
1991. In support of that contention, petitioners maintain that
the only reason that the final property exchange agreenent
required M. Signomto secure the cancellation of MHR Properties’
| easehol d interest and MHR Properties’ purchase option was
because “M . Fel man needed contractual assurance that the option
woul d be extinguished.” |If, as petitioners assert, the cancell a-

tion of MHR Properties’ |easehold interest and MHR Properties’

The record contains certain docunents, including a nunber
of docunments that petitioners filed with their joint return,
whi ch indicate that the date of the cancell ation of MHR Proper-
ties St. Cdair |leasehold interest and/or MHR Properties’ purchase
option was Aug. 1, 1991. For exanple, in Part IV of Section B of
Form 8283 filed with petitioners’ joint return, Brother Ploeger
acknow edged that the University received the cl ai med donated
property (MHR Properties’ purchase option) on Aug. 1, 1991. In
addition, the final acknow edgnent docunent that was signed by
petitioners sonetinme in 1991 or 1992 and by Brother Ploeger on
behal f of the University sonetine around Aug. 10, 1994, stated
that the effective date of that docunent relating to the cancel -
lation of MHR Properties’ |easehold interest, including MHR
Properties’ purchase option, was Aug. 1, 1991. Even petitioners’
appraiser M. Nizny, in M. Nzny's letter dated Cctober 13,
1992, and M. Nizny’'s letter dated August 2, 1994, which purport
to set forth M. N zny' s opinion of the value as of Aug. 1, 1991,
of MHR Properties’ purchase option and MHR Properties’ |easehold
interest, respectively, stated that the “arns-length transaction
on the subject property * * * occurred on July 31, 1991". W are
unw Il ling to rely on either of those letters or on M. N zny’'s
testi nony because we found himto be not credible and unreliable.
Nonet hel ess, those letters are noteworthy in that it nust have
been M. Signomto whom M. N zny addressed those |letters who
informed M. N zny that the “arns-length transaction on the
subj ect property * * * occurred on July 31, 1991"
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purchase option had been a gift to the University, which was
conpleted no later than July 26, 1991, M. Fel man woul d not have
needed any contractual assurance as of August 1, 1991, that MHR
Properties’ St. Cair property interests had been cancel ed.
However, on the record before us, we have found, and we believe
that M. Felman (as well as the University) concluded, that the
July 22 docunent did not effect a cancellation of MAR Properties’
| easehol d interest and MHR Properties’ purchase option as of July
26, 1991, the date on which petitioners signed that docunent, or
on any other date prior to August 1, 1991. That is why we
bel i eve that when the University, M. Signom and M. Fel man
entered into the final property exchange agreenent on August 1,
1991, that agreenent (like the tentative property exchange
agreenent) required M. Signomto secure the cancellation of
those property interests as part of the final exchange transac-
tion which closed on August 1, 1991. On the instant record, we
find that the cancellation of MHR Properties’ St. Cair property
interests was not separate fromthe final exchange transaction
that took place at the August 1 closing. W further find on that
record that that cancellation was effected as of August 1, 1991,
pursuant to the final property exchange agreenent as an integral
part of that final exchange transaction.

We turn now to petitioners’ contention that they did not
expect to, were not entitled to, and did not receive any quid pro

gquo fromthe University in return for the cancellation of MHR
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Properties’ St. Cair property interests. On the instant record,
we reject that contention. W have found on that record (1) that
petitioners anticipated that M. Signomwould receive quid pro
guo fromthe University at the closing of the final exchange
transaction on August 1, 1991, (2) that M. Signomwas entitled
under the final property exchange agreenent to receive quid pro
guo fromthe University in the final exchange transaction, and
(3) that pursuant to that agreenent he did receive such quid pro
gquo in that transaction. The quid pro quo that M. Signom
received in the final exchange transaction totaled $295, 963 and
consi sted of the Ludl ow property valued in the final property
exchange agreenent and for Ohio transfer tax purposes at
$253, 000, $12,000 in cash, and relief fromthe nortgage of
$30,963 to which the Irving property was subject on August 1,
1991, when M. Signomtransferred it to the University.

Pursuant to the final property exchange agreenent, the
Uni versity al so received quid pro quo in the final exchange
transaction consisting of the cancellation of MHR Properties’ St.
Clair property interests by M. Signomand Ms. Signomas the
general partners of MHR Properties and the transfer to the
University by M. Signomin his individual capacity of the Irving
property. The parties agree that MHR Properties’ St. Cair
property interests had a value of $111,500 when those interests
were canceled. The parties do not agree on the fair market val ue

of the Irving property that M. Signomtransferred to the Univer-
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sity as part of the final exchange transaction. At the tine M.
Signomtransferred the Irving property to the University, it
decl ared the value of that property for Chio transfer tax pur-
poses to be $165,000. Petitioners argue that the value of the
Irving property for Ohio transfer tax purposes is not the fair
mar ket val ue of that property and that the value of that property
for Chio transfer tax purposes is irrelevant to a resolution of
t he i ssue before us under section 170.

On the record before us, we are unable to determ ne whet her
petitioners are correct that the value of the Irving property for
Chio transfer tax purposes was not the fair market value of that
property when M. Signomtransferred it to the University.
However, we need not resolve that question in order to determ ne
whet her petitioners are entitled to a charitable contribution
deduction under section 170 as a result of the cancellation of
MHR Properties’ St. Clair property interests. What is signifi-
cant in our resolving that issue is that pursuant to Chio |aw the
University, as the grantee of the Irving property, declared the
val ue of that property for Chio transfer tax purposes to be
$165, 000, and M. Signom as the grantor of that property,
acqui esced in that valuation when, as required by Chio | aw, he
paid the Ohio transfer tax based on that declared value with
respect to his conveyance of the Irving property to the Univer-
sity as part of the final exchange transaction that occurred on

August 1, 1991.
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On the instant record, we find that the quid pro quo which
the University and M. Signom considered the University to have
received in the final exchange transaction frompetitioners as
t he general partners of MHR Properties and M. Signomin his
i ndi vi dual capacity total ed $276,500. That quid pro quo was | ess
than the quid pro quo totaling $295,963 that the University and
M. Signom considered M. Signomto have received fromthe
University in that transaction.!!

Based on our exam nation of the entire record in this case,
we find that the cancellation of MHR Properties’ St. dair
property interests did not constitute a contribution or gift of
property to the University within the neaning of section

170(c).* We further find on that record that petitioners have

1t is noteworthy that the July 22 docunent recited that
the cancellation of the Mumma/ MHR Properties | ease agreenent,
i ncluding MHR Properties’ purchase option, was “nutually benefi -
cial” to the University and to MHR Properties and M. Signom and
Ms. Signom as the general partners of MHR Properties.

2Assum ng arguendo that we were to have found that peti-
tioners established that the cancellation of MHR Properties’ St.
Clair property interests qualified as a contribution or gift to
the University within the neaning of sec. 170(c), on the record
before us, we find that petitioners have failed to show that they
satisfied certain of the recordkeeping and return requirenents
for charitable contribution deductions prescribed by sec. 170(a)
and sec. 1.170A-13, Inconme Tax Regs.

The recordkeeping and return requirenments for charitable
contribution deductions require a taxpayer, inter alia, to obtain
a qualified appraisal (qualified appraisal) for donated property
(except noney and certain publicly traded securities) for which
t he taxpayer clains a deduction in excess of $5,000. See sec.

1. 170A-13(c) (1) (i) and (2)(i), Income Tax Regs. The qualified
(continued. . .)
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failed to show that they are entitled to a charitable contri bu-
tion deduction under section 170(a) with respect to the cancell a-
tion of those property interests.® Accordingly, we sustain

respondent’ s determ nation disallow ng that clainmed deduction.

2, .. continued)
apprai sal nust be received by the donor before the due date,
i ncl udi ng extensions, of the tax return on which a deduction is
first claimed under sec. 170 with respect to the donated prop-
erty. See sec. 1.170A-13(c)(3)(i) and (iv)(B), Incone Tax Regs.
The due date of petitioners’ joint return, including extensions,
was Cct. 15, 1992. On the record before us, we find that peti-
tioners have failed to establish that they received a qualified
apprai sal before Cct. 15, 1992. W decline to accept M. Nizny’'s
testi nony and other evidence in the record that he prepared,
signed, and provided to M. Signomon Cct. 13, 1992, a letter
setting forth his appraisal with respect to the MHR Properties’
purchase option. As we indicated supra note 10, we found M.
Ni zny and the docunents which he prepared that are in the record
to be unreliable. Mreover, M. N zny’'s testinony about M.
Ni zny’s letter dated October 13, 1992, is inconsistent with
certain docunentary evidence in the record that he prepared
before the trial in this case.

13\ have considered all of the argunents and contentions of
petitioners that are not discussed herein, including their
contentions relying on DuvVal v. Conm ssioner, T.C Meno. 1994-603
and Scheffres v. Comm ssioner, T.C. Meno. 1969-41. W find those
argunents and contentions to be without nerit. W find DuVval and
Scheffres to be distinguishable fromthe instant case and peti -
tioners reliance on those cases to be m spl aced.




Accur acy- Rel ated Penalty

Respondent determ ned that petitioners are liable for the
year at issue for the accuracy-rel ated penalty under section
6662(a). In their reply brief, petitioners contend that respon-
dent’s determ nation is wong because (1) “they correctly re-
ported their gift”, and (2) they “had substantial authority for
their return position that they gifted their St. Cair property
interests” to the University.

Section 6662(a) inposes an accuracy-related penalty equal to
20 percent of the tax resulting froma substantial understatenent
of incone tax. An understatenent is equal to the excess of the

anount of tax required to be shown in the tax return over the

YI'n their opening brief, petitioners assert:

Petitioners properly disclosed the relevant facts
relating to both the charitable contribution to the
University and the |ike-kind exchange. Accordingly,

t he substantial understatenent penalty is not here
appl i cabl e.

As we understand it, petitioners contend in their opening brief
that they nmade adequate disclosure within the neani ng of sec.
6662(d)(2)(B)(ii) and the regul ations thereunder with respect to
their clainmed charitable contribution deduction. In their reply
brief, petitioners do not advance any argunent relating to

di scl osure of the “relevant facts” in their joint return. W
conclude that petitioners have abandoned the contention in their
openi ng brief that they nade adequate disclosure within the
meani ng of sec. 6662(d)(2)(B)(ii) and the regul ati ons thereunder.
See Rybak v. Comm ssioner, 91 T.C 524, 566 n.19 (1988). Assum
i ng arguendo that we were to have concluded that petitioners did
not abandon that contention, we find on the instant record that
they did not adequately disclose the relevant facts surroundi ng
the clained charitable contribution. See sec. 6662(d)(2)(B)(ii);
sec. 1.6662-4(e)(1) and (f)(1) and (2), Incone Tax Regs.
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anmount of tax shown in such return, see sec. 6662(d)(2)(A), and
is substantial in the case of an individual if the anmount of the
understatenent for the taxable year exceeds the greater of 10
percent of the tax required to be shown in the tax return for
t hat year or $5,000, see sec. 6662(d)(1)(A).

The amount of the understatenent is reduced to the extent
that it is attributable to, inter alia, an itemfor which there
is or was substantial authority. See sec. 6662(d)(2)(B)(i). 1In
order to satisfy the substantial authority standard of section
6662(d)(2)(B)(i), a taxpayer nmust show that the weight of the
authorities supporting the tax return treatnent of an itemis
substantial in relation to the weight of authorities supporting

contrary treatnent. See Antonides v. Conm ssioner, 91 T.C. 686,

702 (1988), affd. 893 F.2d 656 (4th Cr. 1990); sec. 1.6662-
4(d)(3) (i), Income Tax Regs. The substantial authority standard
Is not so stringent that a taxpayer’s treatnent nust be one that
is ultimtely upheld in litigation or that has a greater than 50-
percent |ikelihood of being sustained in litigation. See sec.
1.6662-4(d)(2), Incone Tax Regs. A taxpayer may have substanti al
authority for a position even where it is supported only by a

wel | -reasoned construction of the pertinent statutory provision
as applied to the relevant facts. See sec. 1.6662-4(d)(3)(ii),

| ncone Tax Regs. There may be substantial authority for nore

t han one position wth respect to the sane item See sec.

1.6662-4(d)(3) (i), Inconme Tax Regs.
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On the instant record, we reject petitioners’ contention
that respondent’s determ nati on under section 6662(a) is wong
because “they correctly reported their gift”. W have found on
that record that petitioners are not entitled to the cl ai ned
charitabl e contribution deduction.

On the instant record, we also reject petitioners’ conten-
tion that respondent’s determ nation under section 6662(a) is
wrong because they “had substantial authority for their return
position”. On that record, we find that all of the authorities
on which petitioners rely to support their position regarding the
cl aimed charitable contribution deduction are distinguishable
fromthe instant case and that their reliance on those authori -
ties is msplaced.

Based on our exam nation of the entire record before us, we
find that petitioners have failed to establish error in respon-
dent’s determ nation that they are liable for the year at issue
for the accuracy-rel ated penalty under section 6662(a). Conse-
guently, we sustain that determ nation.

To reflect the foregoing and the concessions of petitioners,

Deci sion will be entered

for respondent.




